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1 | EXECUTIVE SUMMARY

The Australian Government has committed to international
and national biodiversity goals for conserving threatened
species, yet the globally agreed target to significantly reduce
the rate of biodiversity loss by 2010 has not been achieved.

This year marks the International Year of Biodiversity. With
many experts stating that Australia is in the early stages of
a mass extinction, 2010 is an important opportunity for the
Australian Government to make commitments to arrest this
decline in biodiversity.

This report draws attention to the role of critical habitat
designation and protection in the marine environment.
Currently less than 5% of Australia’s marine environment
is highly protected and marine conservation is much further
behind terrestrial efforts. The identification and protection
of critical habitat should form the central plank of any long
term strategy to stem biodiversity loss and form an essential
element of threatened species recovery.

Protecting habitat in the marine realm can differ in approach
to terrestrial efforts, particularly given the inherent mobile
and dynamic nature of the marine environment. However,

a wide range of conservation tools and legislative options
can be effectively used to help overcome these challenges
and allow for a holistic approach that will maximise critical
habitat protection.

These tools are detailed in 10 recommendations with the
overall objective of a streamlined, systematic and cost
effective approach towards identifying and protecting critical
habitat in the marine environment.

They include:

» Mapping critical habitat;

» Registering critical habitat within 12 months of listing
new threatened species;

« Bringing critical habitats as a priority into marine
protected areas, indigenous protected areas or
conservation zones reflecting in the marine environment
an existing target for terrestrial species under the National
Reserve System 2030 Strategy;

» Committing to protection for critical habitats using a
range of available conservation and regulatory tools.
The range includes use of various provisions in the
Environment Protection and Biodiversity Conservation
Act, temporary closures of areas to specific uses, fisheries
management measures and strengthening of environment,
fisheries, mining, shipping and petroleum legislation.

While this report predominantly focuses on the

marine environment, the recommendations should be
integrated into the National Biodiversity Strategy for

the Federal Government (working with state and territory
governments) with an overarching goal to halt and then
reverse the decline of biodiversity both in the marine

and terrestrial environments.

The recommendations should also be included as part

of the Federal Government’s response to the Hawke

Review of the Environment Protection and Biodiversity
Conservation (EPBC) Act, 1999 as the key legislative tool for
implementing the National Biodiversity Strategy.

By adopting these recommendations, governments can
demonstrate true commitment to protecting Australia’s status
as the most ‘megadiverse’ of all the developed countries.
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3 | RECOMMENDATIONS (1-10)

Identifying and protecting critical habitat in
the marine environment is an essential step to
stem the rapid decline of our rich and unique
marine biodiversity.

It is possible to stem this decline whilst

also meeting objectives to streamline
processes and enhance cost effectiveness of
conservation effort. Indeed, without protection
for the critical habitats of a threatened
species, other conservation efforts for the
species are at risk of being ineffective.
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1. Develop and implement
a long term critical habitat
protection strategy that:

e |s a core element of the National
Biodiversity Strategy (NBS) and includes
timebound, quantitative targets for
systematically identifying and protecting
critical habitats;

e Includes estimates for the financial
requirements and levels of investment
required to achieve the strategy’s aims;

* Recognises that Indigenous people have
specific legal and cultural responsibilities
and rights to marine areas. Any form
of protected area should result from
meaningful dialogue and full prior
informed consent of Traditional Owners,
and should not extinguish the marine
Native Title rights of Indigenous people.

In order to truly protect critical habitat, a long term strategy is
required to implement the regulatory tools available and to ensure
that sufficient resources are devoted to updating, protecting and
enforcing critical habitat protection. This strategy must apply to
those species already listed under federal and state legislation, as
well as those that may be listed in the future.

Green sea turtle
© WWF-Canon / Jirgen FREUND

Inclusion of targets for critical habitat identification and
protection within the pending National Biodiversity Strategy
will ensure sufficient support from federal and state governments.

Funding will be needed to identify present and predict future
critical habitats in terms of broad and regional scale spatial
mapping for key marine species. These critical habitat maps
should build on the examples as shown in this document,
and take into account shifting ranges under climate change,
where these can be modelled. The National Climate Change
Adaptation Research Facility (NCCARF) program and the
Australian Marine Mammal Centre (AMMC) grants scheme,
already funded by government provide ideal and existing
funding sources to identify critical habitats.

A key component of any long term critical habitat protection
strategy is recognition that Indigenous people have specific
legal and cultural responsibility and rights to marine areas.
Any form of protected area in such areas should result

from meaningful dialogue and full prior informed consent,
and should not extinguish the marine Native Title rights of
Indigenous people. Opportunities exist to utilise unspent
funds from the Caring for Our Country program and funds
from “Closing the Gap’ policy* as part of a holistic approach
to improve Indigenous health and well-being and secure
critical habitat protection. This long term critical habitat
strategy should be guided by local traditional knowledge
and implemented through increasing on-ground capacity,
particularly in terms of investing in more Sea Rangers and the
expansion of Sea Country Indigenous Protected Areas.

Department of Families, Housing, Community Services, and Indigenous Affairs.
2009. Closing the Gap between Indigenous and Non Indigenous Australians.
Available online: http://www.fahcsia.gov.au/about/publicationsarticles/corp/
BudgetPAES/budget09_10/indigenous/Documents/ClosingTheGap/appendix_b.htm.
Accessed April 2010.
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2. Utilise the Commonwealth
marine bioregional planning
process to identify and protect
critical habitats for threatened
marine species.

The marine bioregional planning process currently being
implemented in Commonwealth waters provides an unrivalled
opportunity to ensure that critical habitats of threatened species
are identified and protected as areas of high conservation value
within Australia’s National Representative System of Marine
Protected Areas (NRSMPA).

= 4 = . = - iy
The Minister for the Environment should require that critical = -';"_-_.Th"*J = — :.-T.—-:.d..a-——_'-_ _-f"-"_‘-"-'-":. = H:_,“-:L:L_ g
habitat areas identified during the process are included within the g e ety
Avreas for Further Assessment and are highly protected marine s e ——
reserves (IUCN protected area categories | or 11) in the NRSMPA e f‘-;_‘_ﬂ:—_;'—?_:'—“: S e
(see recommendation 7). e e =

Critical habitat identified in existing recovery plans for all listed
marine species should be integrated into the marine bioregional
planning process and protected.
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3. Develop a wide range of Box 1: Examples of conservation and
regulatory tools available to strengthen

critical habitat protection:

implementing provisions to
strengthen critical habitat

prOteCtiOﬂ across all jUfiSdiCtiOﬂS. Provisions under the Environment Protection

and Biodiversity Conservation Act 1999
such as:

One of the tools currently available is to list critical habitat
on the EPBC Act Critical Habitat Register (‘the Register’)
(see explanation in Box 2). As it currently stands, listing on
the Register is not mandatory, is underutilised and insufficient Covenants

to protect a species, particularly when the critical habitat occurs Conservation zones
outside Commonwealth jurisdiction. (See recommendation 5
for suggestions to improve the listing process for the Register).

Conservation agreements

Designated protection under Strategic
Environment Assessments for particular

To improve the effectiveness of critical habitat protection regions and industry sectors

through the EPBC Act the Minister should be required Indigenous Protected Areas
to secure the conservation of identified critical habitat Conditions on Wildlife Trade
through targeted protective measures which could include Operations for Fisheries

declaring conservation zones, marine protected areas,
indigenous protected areas, negotiating conservation
agreements or other regulatory tools as appropriate (see Box
1). The Minister should also be required to negotiate critical
habitat protection with state and territory governments outside
Commonwealth jurisdiction. This should be implemented as
an immediate matter of policy, while an obligation to pursue Spatial and temporal closures for specific uses
targeted protective measures for critical habitats exists through such as fisheries and mining;

amendments to the EPBC Act. For example, the strategy to
be pursued for the critical habitats of a particular species
should be detailed in the Conservation Advice that has to be
issued for the species at the point of listing on the EPBC Act.

Marine bioregional planning processes such as
the Australia’s National Representative System
of Marine Protected Areas (NRSMPA);

Strengthening of legislation for environment,
mining, fisheries, shipping and petroleum.

PROTECTING CRITICAL MARINE HABITATS: 7
Southern right whale The key to conserving our threatened marine species
© WWF-Canon / Michel Gunther WWEF-Australia | Humane Society International




4. Clarify the definition of critical habitat
to specifically include climate refugia.

The lack of protection for future critical habitats presents a major problem for Australia’s
threatened species under climate change. The Federal Environment Minister Peter Garrett
announced in November 2009 that $250,000 will be directed to the identification of
climate refugia for threatened species

These are places where threatened species are predicted to find secure and suitable habitat
as the climate changes: — they will be critical for species to adapt to climate change.

Once identified, the EPBC Act should be used to ensure they are strictly protected through
listings on the critical habitat Register, conservation agreements, covenants and other
planning and accreditation instruments under the Act and described in recommendation 3.

Firstly, however, the definition of critical habitat in the Act must be amended to include
climate refugia. The Threatened Species Scientific Committee’s (TSSC) proposed
definition as outlined in section 5.18 of the Hawke Review* goes some way towards
addressing this issue, but needs to be taken further in the Federal Government’s
response to include the recommendations shown here.

~

The Hon Peter Garrett, MP “Action to Protect Our Biodiversity from Climate Change’. Media Release http://
www.environment.gov.au/minister/garrett/2008/pubs/mr20080330.pdf. Accessed November 13th 2009.

w

Morton, S.R; Short.J; Barker, R.D. 1995. Refugia for biological diversity in arid and semi arid Australia.
Biodiversity Series Paper No.4 Department of Environment, Sport and Territories. Definition of refuge: ‘In
evolutionary terms, a refuge is a region in which certain organisms persist during a period in which most of the
original geographic range becomes uninhabitable because of climatic change. However, the term refuge may be
used in other ways, particularly to mean a region to which species retract for short periods (i.e. for a number

of years at the most) when large parts of their preferred habitats become uninhabitable because of drought or
other effects. Yet another type of refuge comprises regions to which threatened species have retreated because of
environmental changes set in train by European settlement’

IN

Hawke, Allan, 2009. The Australian Environment Act — Report of the Independent Review of the Environment
Protection and Biodiversity Conservation Act 1999. Section 5.18 “Further, the definition of critical habitat

needs to be reviewed to provide greater flexibility, particularly in instances where information may be limited.
The TSSC has proposed an alternative definition: That geography/place necessary for the persistence of viable
populations given plausible futures of impinging factors’. Available online http://www.environment.gov.au/epbc/
review/publications/pubs/final-report-00-title.pdf. Accessed January 2010.
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5. A mandatory inclusion of
critical habitats on the EPBC
Act Critical Habitat Register.

« All critical habitat already identified in
recovery plans should be listed on the
register within 12 months and protected
through available legislative tools, without
the need for amendments to the EPBC Act;

« Critical habitat should be placed on the
Register concurrently with the listing of
new threatened species or ecological
communities on the EPBC Act. Critical
habitat identification and protection should
form part of the ‘conservation advice’ now
given at point of listing or at least be placed
on the Register within 12 months of the
listing of the species;

< In the future, critical habitat identified in
recovery plans should automatically be
listed on the EPBC Register and this
should be required through an amendment
to the EPBC Act;

« Where critical habitat is listed under state
or territory legislation, a mechanism should
be introduced which ensures the automatic
listing on the Commonwealth register of all
such critical habitat.

Currently, critical habitats for listed species are required to be
identified in recovery plans. However, amendments to the EPBC
Act in 2006 removed obligatory recovery plan preparation, but
did introduce a requirement for ‘conservation advice’ at the
point of listing which sets out ‘information about what could
appropriately be done to stop the decline of, or support the
recovery of, the species or community’ (section 266B).

The Hawke Review recommends the identification of critical
habitat for listed threatened species at the time of their listing on
the EPBC Act and this should be supported.

Conservation advice should be required to include the
identification of critical habitats and recommendations for their
protection. This would allow all known critical habitat to be
promptly protected using a range of conservation measures. The
EPBC Act could then be used to ensure these places are strictly
protected within 12 months through listings on the Register,
conservation agreements and other planning and accreditation
instruments under the Act.

Given the lengths of time given to the Threatened Species
Scientific Committee to process threatened species and ecological
community nominations, it is not unreasonable to require the
automatic listing of known critical habitats on the Register at

the point the species and community is listed. For critically
endangered and endangered species, the habitat already occupied
at the very minimum, is critical to persistence.

As a matter of policy, critical habitat identified in future recovery
plans and conservation advice should be listed on the EPBC

Act register. Amendment of the EPBC Act is needed to require
automatic listing on the Register of “habitats critical to the
survival of threatened species’ concurrent with Ministerial
approval of recovery plans and conservation advices.

Where critical habitat is listed under state or territory legislation,
a mechanism should be introduced which ensures the automatic
listing on the Commonwealth register of all such critical habitat.
This coordination of data would enable easy identification of

a species’ critical habitat at the both state/territory and federal
levels for the benefit of conservation.

Finally, amendments to the Act required give detailed guidance
as to how habitats on the Register are to be protected (obligations
to pursue conservation agreements or other appropriate protective
measures). We welcome the steps the Hawke Review has made
towards expeditious identification of critical habitats, but believe
further steps are needed to ensure critical habitat is protected
effectively as detailed in recommendation 3.

PROTECTING CRITICAL MARINE HABITATS: 9
The key to conserving our threatened marine species
WWEF-Australia | Humane Society International



6.Strengthen legislative provisions to ensure no
actions detrimental to critical habitat are approved.

A mandatory level of Environmental Impact Assessment (EIA)

for critical habitat should be required for any referral or proposal
involving potential negative impacts on critical habitat listed on the
Register or identified in recovery plans or conservation advice;

The Minister should be prohibited from approving actions that
cause detrimental impacts on critical habitat (including critical
habitat identified in recovery plans, conservation advice and listed
on the Reqister);

Consideration should be given to an amendment to the EPBC Act
to designate critical habitat as a Matter of National Environmental
Significance (MNES) in its own right.

It should be made clear through Administrative Guidelines that detrimental impacts on
critical habitat will be considered ‘significant impact’ and will not be approved.

N . The EPBC Act should be amended to ensure that it is not possible to obtain approval to cause
gl ‘significant impact’ to a critical habitat for a listed threatened species or ecological community.

Serious consideration should also be given to treating critical habitat as a Matter of National
Environmental Significance (MNES) in its own right. If critical habitats were listed, the significant
impact thresholds in the EIA processes of the Act would apply to the individual sites and thus deliver
stricter habitat protection than is achieved through assessment of species as matters of NES alone.

Listing of critical habitat on the register and also declaring it a MNES should also be mandatory
at time of listing of the species or within a reasonable time period after listing such as 12 months.
The Act should then be amended to make it clear that both the species and its critical habitat are
both MNES.

PROTECTING CRITICAL MARINE HABITATS:
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Critical Habitat for the Australian Sea Lion (Neophoca cinerea).
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Critical Habitat for the Australian Snubfin Dolphin (Orcaella heinsohni).
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Critical Habitat for the Dugong (Dugong dugon).
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